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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed.! Pursuant to section

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es

(continued. . .)
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7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency in petitioner’s 2007
Federal income tax of $1, 850.

The issues for decision are whether petitioner is entitled
to a dependency exenption deduction and a child tax credit for
hi s daughter.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits. Petitioner resided in the State
of California when the petition was fil ed.

Petitioner and Stacy Marie Kennedy (Ms. Kennedy) were
married in 1996, and the couple had a daughter, GV, in 2000.°2

In or about 2002 petitioner and Ms. Kennedy separated. Even
t hough they have never fornmally divorced, they have |lived apart
from one another with m nimal contact ever since.

When they separated, Ms. Kennedy took GV and noved to

W domar, California, in R verside County; petitioner remained in

Y(...continued)
of Practice and Procedure.

2 For privacy reasons, the Court refers to mnor children
by their initials. See Rule 27(a)(3).
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Fresno, where he continues to reside. W] domar and Fresno are
approximately 300 mles apart.

I n 2005, the Superior Court in Riverside County awarded
joint legal custody of GV to petitioner and Ms. Kennedy and
physi cal custody of GV to Ms. Kennedy. The Superior Court also
ordered petitioner to pay child support, which he has paid
faithfully ever since. Provision was also nade for visitation by
petitioner.

In 2006, GV began attending elenmentary school in R verside
County.

During 2007, GV resided with petitioner in Fresno for
approximately 103 days and with Ms. Kennedy in WI domar, where GV
attended school, for the balance of the year. Together,
petitioner and Ms. Kennedy paid all, or virtually all, of the
support for GV.

Petitioner tinely filed a Federal inconme tax return for
2007. On his return, petitioner clainmed a dependency exenption
deduction and a child tax credit for GY. Petitioner did not
attach--and Ms. Kennedy did not sign--a Form 8332, Rel ease of
Claimto Exenption for Child of Divorced or Separated Parents,
rel easing the claimto the dependency exenption deduction for GV.

In a notice of deficiency, respondent determ ned that

petitioner was not entitled to either a dependency exenption
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deduction or a child tax credit for his daughter. The present
action then foll owed.

D scussi on®

A. Dependency Exenpti on Deducti on

In general, a taxpayer nmay claima dependency exenption
deduction for each individual who is a dependent (as defined in
section 152) of the taxpayer for the taxable year. Sec. 151(a),
(c). Section 152(a) defines a dependent to include a qualifying
child. A qualifying child nust, inter alia, share the sane
princi pal place of abode as the taxpayer for nore than one-half
of the year in issue. Sec. 152(c)(1)(B)

During 2007, GV resided with petitioner in Fresno for
approxi mately 103 days and with Ms. Kennedy in Wl donmar for the
bal ance of the year. Thus, for 2007 GV did not share the sane
princi pal place of abode as petitioner for nore than one-half of
the year. GV was not, therefore, the qualifying child of
petitioner for that year within the neaning of section 152(c).

However, in the case of divorced or separated parents,
special rules determ ne which parent may claima dependency
exenption deduction for a dependent. Thus, section 152(e)

provides in pertinent part as foll ows:

3 W decide this case without regard to the burden of
pr oof .
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SEC. 152(e). Special Rule for Divorced Parents, Etc.--

(1) I'n general.--* * * |f—-

(A) a child receives over one-half of
the child s support during the cal endar year
fromthe child s parents—-

(1) who are divorced or
| egal | y separated under a decree of
di vorce or separate nmaintenance,

(1i1) who are separated under a
witten separation agreenent, or

(ti1) who live apart at al
times during the |l ast 6 nonths of
t he cal endar year, and—-

(B) such child is in the custody of 1 or
both of the child s parents for nore than
one-hal f of the cal endar year, such child
shall be treated as being the qualifying
child or qualifying relative of the
noncust odi al parent for a cal endar year if
the requirenents described in paragraph (2)
or (3) are net.[4

(2) Exception where custodial parent rel eases
claimto exenption for the year.--For purposes of
paragraph (1), the requirenents described in this
paragraph are net with respect to any cal endar year
if--

(A) the custodial parent signs a witten
declaration (in such manner and formas the
Secretary may by regul ati ons prescribe) that
such custodial parent will not claimsuch
child as a dependent for any taxable year
begi nning in such cal endar year, and

(B) the noncustodi al parent attaches
such witten declaration to the noncust odi al

4 Sec. 152(e)(3), dealing with pre-1985 instrunents,
i nappl i cabl e here.
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parent’s return for the taxable year
begi nni ng during such cal endar year.

I n other words, the noncustodial parent can gain entitlenent
to the deduction if the custodial parent executes a valid witten
decl aration under section 152(e)(2) releasing the claimto the
deduction. The declaration required under section 152(e)(2) nust
be made either on a conpleted Form 8332 or on a witten statenent
conform ng to the substance of Form 8332.° Mller v.

Comm ssioner, 114 T.C 184, 188-189 (2000), affd. on another

ground sub nom Lovejoy v. Conm ssioner, 293 F.3d 1208 (10th G r

2002); Brissett v. Comm ssioner, T.C Menp. 2003-310.

Pursuant to section 152(e)(4), the term “custodi al parent”
means the parent having custody for the greater portion of the
cal endar year, and the term “noncustodial parent” neans the
parent who is not the custodial parent. Section 1.152-4(b),
| ncome Tax Regs., provides that custody is “determ ned by the

terms of the nost recent decree of divorce or separate

5> Form 8332 requires a taxpayer to furnish: (1) The nane
of the child or children; (2) the nane and Soci al Security nunber
of the noncustodial parent claimng the dependency exenption
deductions; (3) the Social Security nunber of the custodi al
parent; (4) the signature of the custodial parent; (5) the date
of the custodial parent’s signature; and (6) the year or years
for which the clains were released. See MIler v. Conmm ssioner,
114 T.C. 184, 190 (2000), affd. on another ground sub nom
Lovejoy v. Conm ssioner, 293 F.3d 1208 (10th G r. 2002). “The
exenption may be rel eased for a single year, for a nunber of
specified years (for exanple, alternate years), or for all future
years, as specified in the declaration.” Sec. 1.152-4T(a), Q%A-
4, Tenporary lIncone Tax Regs., 49 Fed. Reg. 34459 (Aug. 31,
1984) .
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mai nt enance, or subsequent custody decree, or * * * witten
separation agreenent.” |If the parents have split custody, the
parent with physical custody the greater part of the year is
deened to be the custodial parent. 1d.

I n 2005, the Superior Court in Riverside County awarded
joint legal custody of GV to petitioner and Ms. Kennedy and
physi cal custody of GV to Ms. Kennedy, with petitioner being
granted the right of visitation. Consistent with the court’s
decree, GV resided with petitioner in Fresno for approximately
103 days during 2007 and with Ms. Kennedy in WIdomar for the
bal ance of the year. Thus, Ms. Kennedy was the custodial parent
and petitioner was the noncustodi al parent in 2007. See sec.
152(e)(4); sec. 1.152-4(b), Incone Tax Regs.

Because we find that petitioner was not the custodial parent
during 2007, a Form 8332 or its equival ent woul d have been
required to qualify himfor the exception in section 152(e)(2).
No such docunentation was attached to the tax return, and at
trial petitioner candidly admtted that he was unable to secure a
Form 8332, or its equivalent, executed by M. Kennedy.
Accordingly, petitioner is not entitled to claima dependency

exenption deduction for his daughter, see Mller v. Conm Ssioner,

supra at 188-189; Chanberlain v. Comm ssioner, T.C Meno. 2007-

178, and respondent’s determ nation nust be sustai ned.



B. Child Tax Credit

Section 24(a) allows a child tax credit with respect to each
qualifying child of the taxpayer. As relevant herein, the term
“qualifying child” is defined by section 24(c)(1) to nean a
qualifying child of the taxpayer as defined in section 152(c) who
has not attained the age of 17. A taxpayer may al so satisfy the
qualifying child requirenent if the taxpayer establishes
entitlenent to the dependency exenption deduction under the

exception of section 152(e)(2). Walker v. Comm ssioner, T.C

Meno. 2008-194; see Hines v. Commi ssioner, T.C Meno. 2010-97;

Gessic v. Comm ssioner, T.C. Menob. 2010-88.

Because GV was not petitioner’s qualifying child under
ei ther section 152(c) or the exception under section 152(e)(2),
the qualifying child requirenent of the child tax credit under
section 24 has not been satisfied. Thus, petitioner is not
entitled to the child tax credit for 2007, and respondent’s
determ nation nust be sust ai ned.

Concl usi on

We have considered all of the argunents advanced by
petitioner, and, to the extent that we have not expressly
addressed any, we conclude that none supports an outcone contrary

to that reached herein.



To reflect the foregoing,

Deci sion will be entered

for respondent.




